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‘Increasing
Load

: Cases of fraud involving
companias where
investigation has been

: ordered by the central

overnment and has
een or will be carried

: out by SFIO (as on

t March 2018)

singal's arrest could have been a
shot in the arm for the agency, which
has been in existence for over a decade
and stll faces a credibility crisis. Not
everyone Is convinced abou Its effec
civeness in closing cases of frand and
other crimes committed under the
Companics Act. Legal experts and law
enforcement personnel say That while

the agency hasinvestigated several cas
es, veryfewof these investigations have
led to canvierion

Shiju PV, partncrat legal firm [ndi
alaw LLP, says, “There are no closures
in SFIO investigations. You go, they
give you a report, (but) you cannot see
any conclusion. Investigation is one
thing.. »

The criticism hokls some truth. Numbers indicate that
SFIC has notaccomplished much when & comes to gettir
sonsand collecting fines,

Short of Target

Between 2003/04 and March 2017, SFI0 filed over 1,200
prosecution and completed investgations in 312. In
the four years to March 2011 ency Investigared
esin all, However, only 12 cases saw atotal of 93
s, Not a report card to be proud of.

This Is the reason that when the ageicy was given the
powers o arrestin 2017, there was hope that it would ccuse
tobe atoothlesstiger, and the power toarrest would give it
the required heft.

However, the power to arrest did nat come with clear
legalbacking, and thiswas expased in theSingal case, when

i

209
201718

Convictions till

March 2017

the Delhi High Court eame down heavily on the ageney,
calling the arrest an over-reach of its power,

‘The Delhi High
have arrested the Bl

10 should not
Steel promoter without reg

teringa case o matintaininga casediary asmandated under
Section 172 of Code of Criminal Procedure PC). CrPC
the main legislation that enance of

criminal liw inthe country, The court also said that the re-
spective provisions of the Companies Act 2013 donot com-
pletely exclu plicability of CrPG. Rejecting SFION
arguments in this regard, the high court granted interim
bail o Singal

roke ofa pen, the hi L PUE I
marks on the procedure and legality of SFIO'ss
Mohit Chaudhary,
Alliance, say

Yy question
rest power.
nanaging parmer at law firm Kings and
"While SFIO has the power to arrest, the
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proced
and prosccution

e 10 file an FIR for arrest

isnot ¢

Born Outof Need

Notwithscanding the logal loap-
holes that limiz the powerand scope
of SFI0, it has came of age over the

- -
Challenges
SFIO0 Faces

Doesn't have its own

But major success came in 2014
with the conviction of promoters

and directors atyam Computers
in the 2000 caseof accounting fraud
twothe tune of¥7,000 crore.
Ancther example is of Gold
quest Intcrnational and QNct, a

years to become & premicr cadrs of offlcars: multi-level marketing compary that
investigaring Most of its stafl is on was run by foreign operators and
i 3 e Indi deputation PR T

comimitted by corporate India is said to have cost investors over
The organisation was born out 7,000 crore. An Investigarion by

of the need 1o curb latge A::-'r_;ll::."ﬂlﬂl SFI0 l}-\! to the arrest and convic

market scams and frauds commit: strangih of 133 '",._"".:., tion of Goldguest Managing Direc-

ted by ever mushrooming non- l!.u-m“!::ﬂkm tor Pushpam A Nalduinaong.

are in place.

banking financial institutions and
plantation companies in the late
1990s and carly 2000s. The agency
was setup in 2008 and b
ingfrom 1 October that year, At that
time, it did not have a formal legal

an work

Limitations and Impediments
While the agency has successes 1o
the way it has
realised its limitations.

[t Vijay K. Singh, senior parter at

status, and worked under the exist tigation (CBI) arc also law firm Singh and Associates, says
inglegal framework of the erstwhile e g Lot bospare. Ieis not entirely correct to say SFIO
glegal framework of the e it on agencies can It is not entirely correct o say S
Companies Act, 1956. l-d;-ﬂ-llvulmn-o' investigations are not resulting in
While it took up investigation e — convictions, “The number of cases
of complex matters involving high where imvestigarions are gerting
bl enest and T de arrast oncluded is casing with
puble st and Trad fmer-de Chomed: The Deth] High concluded is Increasing with every
partmental and multi-disciplinary questi passing year. In many cases, courts
ramifications, withour statutary SFI0's power to arrast have relled upon investigations
; 4 without registering a case Tt 3 -
status SFIO had limived scope and s Coda of Crimi- donc by SFIO. However, cvery case
power. It received a statutory status nal Procedure invites mulriple proceedings onvar-

In December 2013 under the provi-
fons of the Companies Act, 2013, In
it wasalsaconferred thepower
TOAryest.
lay, SFIO has evalved into
a multi-disciplinary organisation
consisting of experts from the flelds
forensic audit
companylaw, capital market and taxation. The Companies
Act glves it power to search, s nd arrest. The Act al
provides that if the government has handed over any inves
tigation to the SFI0, no other agency would be allowed 1o
Initiate or do further inv fon into the case and has wo
handoverall evidence.

SFIO can start investigating a case at the behest of the

ral government, and vace the investi
has to submit its report to the government. The report can
then beused by other agenciesand courts to frame charges
ina particular case

Init= early days, the agency started investigating cas
like Paewoo Morors, Morepen Laboratories, Design /
and DSQ Software, It got its first successin 2014/15 with the
on of two directors of DSQ Software for the com
volvernent in a securities seam in 2003, The case
36,

iom s done, it

convictic
pany’
wasreferred to it in

o grounds which may be a direct
or indirect impediment to SFIOs
investigation " he says.

Even I investigations are be
ing completed, albeit at a show pace,
the rate of conviction is low, “Con-
viction rare is less than 10 per cent,
{Even}if theyare investigating somuch, what s its use® Are
they serlous about it ot are they using it Just as a pressure
actic?” rues Shijuof India Law,

Experts point out that there arc many cases where,
despize investigations being complete, there have been
no arrests and no conviction. Chaud hary of Kings and Al
liance refers to the Bush Foods case. He says that the pro-
motersof the company allegedly diverted funds borrowed
from banks and scttled in the UK. The Delhi High Court
requested SFIO toinvestigate the issue in 2016. The probe
was completed and it revealed wreng doing, bur since the

it were settied in a forcign country, 5o arrests could
0 has the power toarrest, do they also have

the power to initive extradition? If yes then why are thase
not used? Ifthey have the power toarrestwith prosecution,
the procedure is nct clear,” he s

So what is it tat slows down the closure of investi
garions or prevems convictions? While SFIO cannot be

s,
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ate — SFIO

Tlarmed entirelyas its role ends once
it has submitted the investigation
report, the gap lies on the investiga-
tion front.

Legality is where they are lack-
3 Ranjana Roy Gawal, man-
aging partner ar RRG 8 Associates,
She explains: “Putting many s
tions together dihnes the cases,
Since a corporate fraud case could
involve several aspects of the law

coFporate, taxation, securities,
criminal law, ete - there is lack of
rity on how to proceed with the
investigations, sections of law appli
cable, ete.”

Besides, says Gawal, in a case of
fraud, too many peeple are named
in the report making it difficult to
inthe criminalicy or involve-

ascerts
ment of each person in the cas

And as was made clear by the
Drelhi High Court in the case of
Bhuh.m‘itt'u.landﬂlnﬂal SFIDcan-
notin most cases make arrests with-
out filing 2 case under CrPC and in-
volving police,

In most fraud cases that are be-
inginvestigated orarelikelyrobein
vestigated by SFI0, other agencies
like the Central Bureau of lnvestiga-
tion or Enforcement Directorate are
already imvolved. “If an agency like
CElor ED s alveady doing an inw
tigationand they have the necessary
evidence and documents pertain-
ing: to the case, It becomes difficult
for SF10 to get hold of those docu
ments immediately,” says a former
SFIEy director, who did not wish o
benamed.

“There are times when some
evidence could be of utmust signifi
cance on a real-time basis. If they
are not immediztely handed over
10 SFI0, the delay could prove very

critical for the investigation in the Jong run, hLadds
Frickal adh

AnEl drhatrt

Satyam Computer
The prometers of the
campany indulged in over-
invoicing and committed
an accounting fraud of over
7,000 crore. SFIO investi-
gation lesd to conviction of
the promoters and direc-
tors of the company in 2074

Sesa Goa
The company had over-
invoicad import receiots
of coking coal and sale
of iron-ore, while undar-
invoicing exparts by
1,002 crore. SFI0
investigation lad to convic-
tien of aver hall a dozen
directors in 2012

Oaldnmﬂlnwrnlﬁwllf
»R s .e'vel marketing

w run by i
rators is said o hawve
0

u.‘

af Gokda |<'\. MO
Appala Naidu

Classic Cradit/Classic
&h; and Stock Brokil
Both the firms are linke
to Ketan Parekh and the
stock market scam Invelv-
ing T40,000 crore. SFIC
investigation led to convic:
tion of Ketan Parekh and his
relative Kartik Parekh

that have live inve:

Procedural issues aside,

igation value and which cannet imme
diately be shared with other agencies. He, however, says:
“0n a rourine basis we share details wirh other agencies.
We come into the picture only when SFIO files a case under
Section 447 of the Companies Act 20137

SF1C) also

more teeth. BT
aff erunch.

The former SFIC director mentioned earlier, says that un-

42
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like other enforcement agencies
like CBI or ED, the fraud investiga-
tion organisarion does not have its
own cadre of officers, Most of them
are om deputation from other agen-
cles like tax department, police,

ete, It runs an @ 40-50 per cent staff

strength. As against the sanctioned
strength of 133 posts, only 59 posts,

ar 44 per cent of the total number of

were filled till last vear.

The SFIC) is headed by a direc-
tor, who is assisted by addirional
directors, joint directors, senior di-
rectors, senkor assistant directors,
assistant directors, prosecutors and
other staff,

In August th SFIO had 10
put out an edvertisement inviting
applications for 42 posts for Joing
directors (imvestigation, financial
transactions, forensic audits, and
capnal market), senlor directors
and senior assistant dircetors -
indicarion of the shortfall in sraff.

Technology could be of signifi-
cant help in detecting and curbing
corporate frauds but SFIO seems
10 he falling behind the
as enhancing technological capa-
hiliry is concerned. It bad 1o put on
the backburner an early warning
system for detection of shell com-
panles, due o pancicy of funds. lis
computer forensic and data mining
lab has not been a great success ci-
ther, When BT met the current SF10
director Amardecp Singh Bhatia, he
refused to elaborate on these topics
saying thar these were systemic ls-
sues and not much could be done,

With its limited success in in-
vestigating and  convicting  cul
prits in fraud cases, some people
have even questioned the need for
SFIO given that other investigat

ing agencies like Economic Offence Wing, CBI and ED are
already there. Given the large number of complex corpo-
that have come to light, SFIO can still pla
role in detecting and investigating such cases. But to be
effective - especially considering thar rhe scale of some
cases like ILEFS and DHFL is quite large - it will need

hig
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