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Introduction

One wrong move by the lender, and the guarantor might walk away free. Legal promises back loans all across Indian business

and banking. When someone borrows money, another person often stands behind that deal to cover it if things go bad. Change

the original agreement without informing that backup party? The courts start asking hard questions. What was agreed at first may

not hold weight anymore once changes slip through unseen, as demonstrated in Bhagyalaxmi Co-operative Bank Ltd.

v. Babaldas Amtharam Patel (2026). 

The Apex Court stepped in to settle a key question. Not every withdrawal past the approved amount frees the guarantor

automatically. Once permission is granted for excess withdrawals by the lender, without alerting the guarantor, doubts arise

about responsibility. Yet clarity emerges only after looking closely at what changed in the agreement. Provisions under Section

133 and Section 139 of the Indian Contract Act, 1872, become particularly relevant here. Changes to original terms matter, but

the extent to which they discharge duties requires careful analysis. What counts is not just the act of allowing extra drawdowns,

but whether that shift alters the guarantor’s risk unfairly. 
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Case Background 

The events began when a co-operative bank extended a credit facility to a business dealing in goods. That credit line was set at

four lakh rupees (?4,00,000), backed by two persons who agreed to stand as guarantors. When repayments ceased, it became

clear that the amount withdrawn was far above the sanctioned limit. Legal proceedings were initiated, a claim for ?26,95,196.75

plus interest was brought before the court, naming both the principal borrower and the guarantors. 

The Board of Nominees dismissed the case against the guarantors while upholding the claim against the principal debtor.

Following review, liability was imposed upon the guarantors to the extent of ?4,00,000 plus applicable charges, the amount

originally sanctioned under the lending terms. However, the Gujarat High Court overturned this outcome, holding that partial

liability on the guarantors was untenable. The court reasoned that if the lender allowed the borrower to withdraw beyond the

sanctioned limit without notifying the guarantors, those guarantors were either wholly liable or not at all. This decision was

challenged by the bank before the Supreme Court of India. 

Legal Question Before The Supreme Court 

The central legal question was this: could the sureties’ liability be capped at the originally sanctioned loan amount if the

lender permitted the borrower to withdraw excess funds without notifying them? What happens when new withdrawals occur

without the guarantors’ knowledge? Does prior consent bind guarantors to subsequent changes? Who bears the loss when

alterations occur without their awareness? 

The core issue concerned whether a guarantor’s silence amounts to consent. The Court examined how two provisions of the

Indian Contract Act, 1872, interact with one another. Their relationship became central to the outcome of the case: 

Section 133: A variation in the terms of a contract between the creditor and the principal debtor, made without

the surety’s consent, discharges the surety from liability in respect of all transactions occurring after such variation. 

Section 139: A surety is discharged when the creditor does any act or omission that is inconsistent with the surety’s rights, or

that impairs the surety’s eventual remedy against the principal debtor. 

Guarantee And Surety Liability: Conceptual Framework 
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A contract of guarantee under Section 126 of the Indian Contract Act, 1872, involves three parties: 

1. The creditor — the party to whom the guarantee is given; 

2. The principal debtor — the party primarily liable for the debt; and

3. The surety — the party who gives the guarantee.

Under Section 128, the liability of the surety is co-extensive with that of the principal debtor, unless the contract of guarantee

provides otherwise. This means a creditor may proceed directly against the surety without first exhausting remedies against the

principal debtor, a position consistently upheld by Indian courts. 

However, the law protects sureties from having their obligations extended beyond what was originally agreed. A surety is bound

only by the terms clearly stated at the time of the guarantee. No hidden or subsequent additions can be imposed upon them

without their knowledge and consent. Agreements hold precisely what they say, nothing more, nothing less. 

Release of Guarantor Under Section 133: A variation in the contract between the lender and borrower, made without the

guarantor’s consent, discharges the guarantor from liability for all subsequent transactions. Section 133 is unambiguous on this

point, without the surety’s approval, liability does not extend beyond the point of variation. Any unilateral alteration of terms by the

lender and borrower severs the guarantee prospectively. 

Clarification By The Hon’ble Supreme Court 

A guarantee is confined to the limits originally set by the surety. The surety is bound only to what was initially agreed upon — any

material alteration without consent limits the surety’s liability. The Court clarified that discharge under Section 133 is not absolute.

It applies only to transactions arising after the unauthorised variation, not to the original guaranteed amount. 

In this case, the sureties had agreed to guarantee a sum of ?4,00,000. The bank permitted withdrawals in excess of this amount

without notifying the sureties. Accordingly, they were discharged from liability only in respect of the excess amounts withdrawn.

They remained liable for the originally sanctioned amount of ?4,00,000. 

Release of Guarantor Under Section 139: The sureties also contended that they were discharged under Section 139, which

provides that a surety is released when the creditor performs any act or makes any omission that is inconsistent with the surety’s

rights or that impairs the surety’s right to proceed against the principal debtor upon payment. 

The Supreme Court rejected this argument. Section 139 operates only where two conditions are cumulatively satisfied: 

The creditor’s act or omission is inconsistent with the surety’s rights; and 

The act or omission materially impairs the surety’s right of recourse against the principal debtor. 

In the present case, even though the bank permitted excess withdrawals, the sureties retained their full right of subrogation, their

ability to recover from the principal debtor any amount paid under the guarantee. Since the essential condition of impairment of

recourse was absent, Section 139 had no application. 

The Apex Court’s Decision 

The Supreme Court set aside the judgment of the Gujarat High Court. Upon careful analysis, the Court held that the liability of

the guarantors was limited to ?4,00,000, the amount originally guaranteed. The bank could not recover the excess withdrawals

from the guarantors, as those withdrawals were made without the guarantors’ knowledge or consent. 

The High Court had erred in adopting an all-or-nothing approach to guarantor liability. The law does not require that a guarantor

either bear full liability or none at all. Where a creditor varies the terms of a lending arrangement without the surety’s consent, the

surety’s liability is limited to the amount originally undertaken. Such partial liability is legally valid and enforceable. 

Significance Of The Judgment 

This decision is significant for several reasons: 

1. Scope of Guarantor Liability: The judgment clarifies that a guarantor’s liability is strictly confined to the original terms of the

guarantee. No material alteration made without the surety’s consent can expand the scope of their obligation. The extent of

liability depends on the precise terms agreed at the outset and any modifications lawfully made thereafter. 

2. Protection of Guarantors: The ruling provides meaningful protection to sureties against unilateral actions by creditors. Where

a lender alters the terms of a credit facility without notifying the guarantor, the guarantor’s exposure is limited to the originally

agreed amount. This safeguard ensures that guarantors are not penalised for changes made entirely outside their knowledge. 
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3. Banking Practice and Disclosure Obligations: The judgment imposes a practical obligation on banks and lending

institutions to inform guarantors of any material changes to a borrower’s credit facility, particularly where such changes result

in exposure beyond the originally sanctioned limits. Silence is not permissible where the risk to the guarantor increases. 

4. Distinguishing Sections 133 and 139: The judgment draws a clear doctrinal distinction between Sections 133 and 139 of the

Indian Contract Act, 1872. Section 133 applies where the terms of the principal contract are varied without

the surety’s consent. Section 139 applies where the creditor’s conduct impairs the surety’s right of recourse. The two

provisions address distinct situations and do not overlap. 

Conclusion 

The ruling in Bhagyalaxmi Co-operative Bank Ltd. v. Babaldas Amtharam Patel represents a significant development in the law

of suretyship in India. By rejecting the binary approach adopted by the Gujarat High Court, the Supreme Court affirmed that

guarantor liability can be partial, limited to the amount originally agreed, where the creditor has unilaterally varied the terms of the

principal contract. 

This judgment strikes an appropriate balance between the competing interests of creditors and sureties. Creditors retain the right

to enforce guarantees up to the originally sanctioned amount. Sureties, on the other hand, are protected from liability for excess

drawdowns made without their knowledge or approval. The decision reinforces the foundational principle that

a surety’s obligation is strictly bounded by the terms of the guarantee. 

As financial transactions grow increasingly complex, this ruling offers clear guidance to lenders, borrowers, guarantors, and legal

practitioners alike. It underscores the importance of transparency, timely disclosure, and adherence to agreed terms in credit

arrangements. The Indian Contract Act provides firm boundaries around surety liability, boundaries that become visible, and

enforceable, only when tested in court. 
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